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Stenographic Transcript of evidence presented 
before the Grand Jury of the United States District 
Court for the Western District of New York, convened 
at 502 United States Court House, Buffalo, New York, 


on Wednesduy, Cetober 16, 1974, 


{PPZARANCES: ROSEET STEWART, FsQ., 
Buffalo Strike Force 
Department of Justice 


* NOV i9 1974 + 


&y, ot 
“FALO STRIKE YS 


RICHARD J. KLAK 
COURT REPORTER - NOTARY PUBLIC 


THE FOREMAN: 


Whereupor, 
NICHOLAS ALBERTI 


being first duly sworn, was examined and testified as 


follows: 
THE FOREMAN: Please be seated. 
EXAMINATION BY MR. STEWART: 

Mr. Alberti, if at any timeany of the questions 
that either I or members of the Grand Jury ask 
you, give you any trouble and you want to talk to 


your attorney, Mr. Abramowitz, just ask to be 


excused and you can go outside for as long as 


necessary to get the clarification that you want. 


Now, Judge Curtin has signed an order, the original 
copy of which I have in my hand, signed it this 
morning, and this order, which is on the applica- 
tinn of the United States, directs you to appear 


here today and to testify fnlly and complete ly about 
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the questions that are asked of you. A copy of 
that order was served upon your attorney a little 
while ago. He talked to you about tt, did he not? 
Yes, eix. 

First, Mr. Alberti, are you acquainted with Joseph 
M. Fino? 

Yes. 

How long have you known Joe Fino? 

About thirty years. 

And, how did you first make the acquaintance of 
Joseph Fino? 

Well, how I first met him, I really don't know. 

I don't remember where I first met hin. 

You didn’t grow up together, did you? 

No, but I do just remember before I got married, 
about twenty-five years ugo when I got married, he 
invited me and my wife, who at the time was my 
girlfriend, to have dinner with them, him and his 
wife and myself and my girlfriend, who is now ny 
wife, we went out to dinner at the Glen Casino én 
Williamsville. 

At that time, what business were you engaged in? 


Working, unemployed, working half of the time and 
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half of the time unemployed. 
Were you at that time engaged in any illegal 


activities? 


Picking up a little horse action now anc then. 


Wnen you picked up your “horse action” during those 
days and, that goes back now to the 1940's, does it 
not ? 

I don't think that I was picking up horse action 

in the ‘40's, 

When did you start picking up action? 

In 1949, I just come out of prison in ‘40, 

Did you know Ur.Fino when you were in prison? 

No. 

What prison were you in? 

Attica, 

Wasn't Mr. Fino in Attica? 

He probably was there at the time, may>ve, but I 
didn’t know him, Haybe I wasn't in there at the 
time that he was in there. I don't know. Maybe 

I wasn't there at the tine that he was there. 

Did you know Mr. Dan Sansones2? 

I have known Dan Sansones2 for a number of yeurs. 


Were you in prison with Mr. Dan Sansonese? 
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A. I don't remember. I think that Iwas. I presume 


. (* that I was, 
’ Q@ He was in Attica with you? 
3 : A. Yes, 
: ? Q@ What were you in prison for in Attica? 
1 ' A. Violation of probation. 
f Q@ What were you on probation fox? 
8 / Ae For violatinun of parole for the crim> I was sent 
. | : to prison for in 1930. 
: ee Q What was that crime? 
. i ¥ A. That crime was for robbery, armed robbery, first 
: ( sha degree, which I was innocent of, 
;*s 
L ae Q@ Who was it that committed that particular robbery? 
j 
i te A. I don't know. They claim it was two fellows with 
ay me. The people that testified at the trial, that 
¢ took the stand for the Judge or the Court or the 
i oF State, they positively identified me and dies 
a couldn't identify the other two fellows that robbed 
Ng si the money. They told them to open up the cash 
7 ” register or open up the safe and they couldn't 
. - identify them people, but they Identified me as the 
i" 3 fellow standing by the door with two guns in my 
| - - hand, I never saw two guns in my life. That is 
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kind of a@ ecrire I went to prison for. 

long were you in prison? 

years, 
Ané, you got out sometime in 19407 
Yes, right. 
Then you went into bookmaking? 
On and off. I don't know how many years, how many 
weeks, how many days, but whenever I could make a 
dollar to help myself, I picked up a little action. 
If there was anybody that I could give it to, I 
gave it to then. ; 
Who did you lay off your action to? 
When I was picking up action, I gave it to Nick 
Fino or his wife, Rosalie Fino. 
You are talking now ebout 19707 
197C. 
Who did you lay off your action prior to that? 
I don't remember who I gave my action to previous 
to thet. I don't remember even picking up any 
action. 


Mz. Alberti, there is a court reporter taking down 


| 
everything that you are saying. This is a Court | 


Order. The Court Order directs you to testify. | 
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A. I am testifying to the best of my ability. 


Q@ Now, you think very, very carefully about who you 


? were associated with back in the 1950's, in the 
1960's? 
: A. Just the Fino family, that is all, 
. Q@ Okay. Now, when was it that you first began laying 
: off action or giving your action to the Fino 
. family? 
: A. It could have en the '50’s or '60’s, but I 
: . don't remember. I don’t remember the exact date. 
. Q@ Did you ever give your action to anybody sie but 
712 the Finos? 
a A. Ho, nobody else. 
a Q And, which Fino was it that you gave your action 
to? 3 
" A. Wick Fino, lick Fino. Sometimes he woulda't answer 
al the phone and sometimes his wife Rosalie would 
ne answer the phone, : 
oes Q@ She works for her husband and takes action? 
- A. Yes, or either Jovy Giallelia. 
i: : Q. How long has Joey Giallella been working 42 the 
es Fino family? 
_ 23 


I don't know. I don't know that. 
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Now, during the 1950's and the 1960’s, up to and 
including May of i971, that is May of 1971 {is the 
tine of the wire tap? 

Yes, 

Is it your testimony that you were in the business 


of accepting wagers on horses and that you turned 


in your action during this period of time, nearly 


twenty years, to Nicholas Fino? 

Yes, 

And, people associated with Nicholas Fino?” 
Whatever time I picked up horse action that is all 
I gave it to is Nick Fino and Rosalie Fino. 

And, the time span there is adout tieeey aac 
Roughiy around there, yas, probably, 

Give or take? 

Give or take. 

Give or take a few years? 

Yes. 

Hr. Alberti, how many times were you arrested for 
illegal gambling during the 1950's and 1960's? 

I belive altogether I was arrested for picking up 


horse action about three times, I believe, somewhere 


@round there, 


a 
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How was it that you managed not to get arrested the 
rest of the time? 

Because I probably wasn't doing nothing at the time 
When I was picking up action it was my hard luck to 
get nailed with a few dollar bets. IF you ask me 
how many dollars I had when I got pinched these few 
times, it was four dollars, six dollars, that is th 
kind cf bete that I had in By pocket and Y was 
pinched and convicted of it. 

In the 1971 wire tap, however, you handled a fair 
amount of action, didn't you? 

I just cajled in my own action, fourteen oo 
eighteen dollars, somedays thirty dollars, forty 
dollars if I had any action. If [I didn't hae any 
acticn, I just called in my own play. 

Now, during this perbd of time, 1950, 1950, up to 
and including May of 1971, Mr. Albertt, did you 
ever pay off any public officials-in order to avoid 
detection or prosecution for your bookmaking 
activities? 

Never, not one penny. 

When i say, "Did you ever pay off any public 


officials,” I am also including your organization, 
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the people that you worked for, the Finos? 

I gave them whatever money they had coming at the 
end of the week. If the sheet tallied eighty 
dollars or ninty dollars, I gave them forty dollars 
or forty-five dollars, 


How did that arrangement work? 


Well, let's say from Monday through Saturday you 


total up for the week how much your play was. If 
your play was a hundred dollars for the week and 
you paid out sixty dollars, that left you Sects 
Gollare balance, the forty dollar profit; so you 
would split it up twenty dollars apiece. 

Okay. So, that your split with the Finos was a 
50-50 arrangement ? 

Yes, right. 

Now, for the 50% that you got from the Finos or 
that you gave the Finos, what did you get is eeccuee 
In cther words, 50% of your profits are being split 
with the Finos.- 

Yes. 

What did you get in return? 

Nothing. 

Why did you give them 50% of your profit then? 
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They would book the bets. If I didn't have no 
money to pey off, let's say, if I needed eighty 
dollars or ninty dollars or a hundred dollars to 
pay off, I got it from them. If I was behind two 
ox three hundred dollars before the week was over, 
I had to make it up before I made a profit. They 
would have to get their money back. 

Do you know how much money approximately Rosalie 
Fino and Joseph Fino made during the 1950's and 
1960's on an average annually? 

Not one penny do I know. [I don't know any nore 
about them people than you do. I Sats hain how 
much money them people make. I only know what 
money < gave then. 

You talked to theme veryday? 

That don't mean anything. 

Just a minute, Mr. Alberti, I don't mean to argue 
with you. 

I am not arguing either. 

You did talk to either Rose Fino or Joe Fino 
everyday? 

No, not everyday. When I called in, yes, I did 


talk to them. 
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That was almost everyday, wasn't it? 


A. No, not everyday. 


- Q <A few days a week at least? 

- A. Yes, a few days a week. 

i > Q. And, you used the code name "Cita?" 
' A. Yes, 
: Q Which means city? 
A. Yes, 
? Q@ And, did Rose Fino or Joe Hno ever mention to you 
an that they were paying any money to any public 
me officials in order to avoid detection? 
4 2 A. No, never heard it once, 
a3 Q@. Never heard of any corruption? 
' Never heard it once. 
” Q@ I think you said that Joseph Giallella was . 
: « associated with you throughout this eebed of time? 

ie & Yes, aty. | 
- Q@ Always in the office taking the Lets? 
- A. I wouldn't know. I would catch him there now and. 

: c then. Sometimes he wouldn't be there and Rose Fino | 

: - would take the play, the action. 

nS a Q How about Mrs. Tomaselli, Mrs, Angela Tomaselli? 

"23 


Never had anything to do with her. 
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You were at her house? 

I was at her house as far as giving her bets. 
didn't know the woman existed until Nick Fino 
brought me over to her house. 

In *71. of *727 

neues it was. 

Why did he bring you to her house? 

Just to help out to figure out some bets, soma 
‘sheet work, 

You were working in the office that day? 

No. He used to call me up on the phone exyttie he 
needed me and we would meet and go down and see 
this woman. She was bookmaking. She had all kinds 
of bets herself. I would go down and straighten 
out her sheets. 

She was having a problem with her sheets? 

I don't know if you would call it a problem or 
what. 

There was this guy Tony Page? 

Yes. I remember him through the courts, but other 


than that, I didn't know him before that. 


You didn't know him at all? 


Not at all. The first time I met Tony Page or 
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heard his name was in the courts, 


Do you remember Tony Page being at Mrs, Tomaselli's 


house, don't you? 


No. I don't remember seeing Tony Page ia 


Tomaselli's house, 


Did you know that Page was having trouble with Mrs. 
Tomaselli? 


No, 
You didn't know nothing about that? 

Nothing, nothing whatsoever, 

You said that you first met Joe Fino at the time 
of your marriage; is that right? 

Twenty-five, twenty-seven 
give or take a few years, 
And, he at that time invited you to dinner? 
Rignt. | 
Why did he invite you to dinner? 

Well, just acquaintances, friends, scmunkcs friends. - 
I guess he liked me and he asked me if it would be 

all right if he invited me Out to dinner with my 


wife, at that time my girlfriend, which I said 


"Yes. Sure. Fine;" so i accepted the invitation. 


What did Joseph Fino do at that time? 
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I don't know. I couldn't tell you. I don't know 
what kind of business that man has been in all of 
his life. How he is making a dollar, I still don't 
know today. 

Well, you know wnat peopla say, don't you? 


What I know about is what I read in the papers. 


I don't care what pesple say. I don't listen to 


all of that bulishit that people say. 


You do in fact associate with Mr. Joseph Fino on a 


fairly regular basis; is that correct? 
Wnen I see him, I shake hands. I have coffee with 


him. If he says, "Come here and have a bite to 


-eat," what's to that? Why should I be afraid to 


accept a man's request to have a lunch or ea dinner? 
You have been doing this for thirty years? . 
Yes, What's wrong with that? 


And, you say in the entire thirty years that you 


*, have known this man and associated with him almost 


cn @ daily basis, you have no idea whatsoever what 
this man does for a living? 
No. 


Not the slightest? 


Truthfully speaking, no, I don't know. I have no 
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intentions ever of trying to find out how he makes 
his living. 

Why is that? 

Because it doesn't concern me. It is not my 
business. It doesn't put food on my tadle. I am 
working to put food cn my table. He doesn't give 
it to me. 

You have been working other places. haven't you? 
Picking up a little action. 

For his brother? 

Yes, for his brother. 

Did you ever have any conversations with Joseph 
Fino about the action that his brother was accept- 
ing from you? Now, Mr. Alberti, think carefully, 
because you are under oath. The only way that you 
can get into any troubleis if you lie ice oath. 
The oath says that yov will tell the truth, the 
whole truth and nothing but the truth; so, now, 
think carefully. 

Did I talk with Mr. Joseph Fino about me giving 
action to his brother, Nick Fino? 

Yes. 


Perhaps I did. 
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| 
All right. Tell us the first time that you taked 
to Joseph Fino about his brother's bookmaking 
activities? 
The first time I talked to Joseph Fino? 
Isn't it true that you talked to Joseph Fim a good 
deal about his brother's bookrakirg activities? 
No, I don't think so. 


Isn't it true that you talked to Joseph Fino when 


I never had a problem. 


There are times that there are bets that are 


‘disputed and things Like that? 


| 
| 
| 
| 
| 
you had a problem with Nick Fino? 
There was never no dispute between me and Rose Fino, 

Joe Fino or Nick Fino. I never had to go to Joe to 

talk about his brother, never, never. 

Are there times that you had disputes with your 
customers? ; 

No, never, . 

You never had ony problems with your customers? 
No, never, : 
You mean in thirty years of bookmaking, you never | 


had a problem with the people below you, the : 
betting customers, or the people above you, that is, 


- RICHARD J. KLAK 
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Giallella, Joe Fino, Rick Fino ot Rose 

never had any problems with nobody. I never 

no problemas with nobody. 
All right. However, throughout this period, yor 
have seen Joseph Fino on a fairly regular basis? 
Yes. In fact, I seen hin yesterday. 


You seen him yesterday? 


Yes, and I probably will see him today if I get out 


Where do you see him? 

At the club. There is a club on Ferry and.Grant 
just like the Buffalo Athletic Club or the Catholic 
Club on Delaware Avenue, I forget what the name of 
it is, but like the Catholic Club on Delaware Avenue, 
Do you pay dues to belong to this club? 

Every member pays a dollar or two dollars. You 
give a dollar or two dollars. You pay as you go 
along. When you win a pot, you give a dollar or two 
dollars, half ea dollar, that is how they pay the 
rent. , 

You say that a dollar or so comes out of the pot? 
Whatever they want to give. They give a dollar, 
two dollars, half a dollar. They play short cards. 
They play rummy, gin rummy, tap rummy. They play 
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poker, 


Do they play some game called siginete? 


Siginete? 


COURT REPORTER - NOTARY PUBLIC 


| 
: Q@ Yes, that is a high stakes card game. 
a ° A. Not necessarily, no, 
a ¢ Q@ It isn't? | 
; a . A. I haven't seen any game of siginete, Every time | 
. I go in there, the doors are open. You can go in . 
. there anytime. I go in there and have coffee, 
6 watch TV like a lot of other people do, 
: ce - Isn't it true, Mr. Alberti, that there is a high 
G : uM Stake siginete game that is in operation at that 
! ie cub almost twenty-four hours a day? i 
' be I have never seen one. I have never seen one, sir, . ' 
" I don’t recall ever Seeing one. | 
' vig Now, Mr. Alberti? | 
nd Yes, Mr. Stewart, I have never seen one. I go to 
be werk at 3:00 o’clock in the afternoon. + dente get : 
R a os through until 1:00 o'clock inthe morning, | 
“ ” What do you do on the weekends? 
% ” * %& sleep until 10:09 o'clock and take my wife Ln 
C = shopping and go back to work. I don't know any- 
+. 23 thing about a high stake siginete game, 
RICHARD J. KLAK = 
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You are over there all the tine, aren't you? 
Tama member. I know everybody that goes in 

I work on construction. I am born and raised with 
those people. I am going to go there until I die. 
Mr. Alberti, did you ever hear of an organization 
that is referred to colloquially as the "Arn?" 

No. 

You never heard of the "Arm?" 

No. 

You have never heard of the "Arm" all of the years 
you have lived in Buffelo? 


No. I don't know anybody being the arm. 


We don't want to gething up in words. Did you ever 


hear of an organization called the "Mafia?" 
Through the newspaper. I don't know about any 
Mafia. Maybe you krow more about the Mafia than 
I do. All I know is what I read in the pa pers. 
The Mafia is sometimes called the Arm in Buffalo. 
I don't know anything about the Arn, 

You never heard of anything like that? 

No. 

Do you know if Joe Firo is a member of a criminal 


organization called the Mafia? 


et 
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I don't know. 


Q You never talked to him about that? 


A. %, I never talked to him about that. I would not 


and you don' t know if he is.a member of the Mafia? 


; dare to talk to him what their affiliation is or | 
7 how they make a dollar. It is not my business. — | 
: : It is not my business to ask them how they make a | 
3 : 
ie: oo } living. Do you think I want to get slapped in the 
4 
t : face or kicked in the ass? | 
a ? Q@ But you associate with them? 
; a a | A. Sure I associate with them, but what they do, it is 
: — y not my business, { will go out and have coffer. 
at | a 12 with them; so what does that make me, a Mafia or 
. does that make me an arm? . | 
i 
a Q Are you a member of the Mofia? | 
! a : ‘ek Ne. Just because I have coffee with them, does | 
: Pee that make me a menkee of the Mafia or the armi: 
i oy a Q@ You are with him everyday? 
. ak I am not with him everyday. If I see him on the | 
streets and he invites me to go with him and have . 
" coffee, I will have coffee, 
: : Q. You have been with him every Gay for thirty years | 
° ( : : s 22 | 


Mr. Stewart, you are putting words in my mouth. 
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A. 


We shake hands. We pass the time of day. 
coffee. We do not do this everyday, but whenever 
I run into hin. 

That is everyday. 


No, not everday, 


How about ir, Bona outside, do you know him? 


Yes, I have known him for a number of years. 
How long have you known him? 

His father had a grocery store on Pennsylvania 
and West Avenue. I used to Shop there when. I 
lived on Plymouth and Pennsylvania, 

What does Mr. Bona do for a living? 

I don’t know. 

He is at the club everyday; isn't he? ; 

I don't know if he is at the club everyday. I 
don't know any activities that the man is in. 
He selis football pool btokees, doesn't he? 


That is unbeknown to me. 


You have never seen him sell football pool tickets? 


No. 


Does he have anything to do with the siginete game? 


Not to my knowledge. 
Nothing to do whatsoever with the siginete game? 
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No, not to my knowledge. 

What is the percent that the house takes out of 
the siginete game? 

k don't know. 

Ee it 527 

I don't know. 

You don't know if it fs 5%? 


No. 


You don't kna@ of ary fixed percent that is taken 


from the pot? 


Stet ett det beeen in as SL en ee ee 


No, I don't know, 

You are sure of that? 

Yes, I am positive. 

Have you ever been a dealer in that game? 
No, never. 

Never ? 

Bb, never. 

Do you know who the dealers are? 

No. 

How long have you known Daany Sansonese? 
Thirty years, I may have net him in prison. {I 
don't remember though. 


Do yru know what Danny Sansonese did for a living? 


te 
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No, I don't know. 


Danny Sansonese was up at the club everyday, too, 


wasn't he? 

I don't know. 

He was a good friend of Joseph Fino, wasn't he? 
What I read in the papers and occasionally I would 
see them go out, 

Let's leave the papers out of this. I am just 
talking about what you have seen or heard. 

I think they are pretty good friends. 

Is Mr, Sansonese a member o£ the Mafia? _ 

I don't know. I don’t know what the hell he is a 
member is. I wouldn't know. I don't know. Tf 
wouldn't know anything about the MaFia.: I don't 
know anything about the Mafia, 1 don't know what 
Mr. Sansorse belongs to. 

Are you a member of the Mafia, Mr. Alberti? 

No. I don't know abaut them boys being a member 
of the Mafia, 

You have never heard that Hr. Sansonese was a 
member of the Mafia? 

No, six, unless it was in the hewspapers,~ Ali z 


know is what I read in the newSpapers, 
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1 Q@ Other than the newspaper? 


o 2 A- No, that fs all. That is the only time that I 

a 3 heard that word, "Mafia," through the newspapers. 
. 4 I guess Danny Sansonese wag convicted of perjury 
ie § and that is all I know. All I know is what I read 
6 in the newspapers. 


7 @ Did anybody ever tell you that Mr. Sansonese killed 


«Blew - 


: 8 people for a living? 
: 9 A. No, never heard of it. I never heara of it. 


10 Q@ Never heard of it? 


er ee ee ee ae 
. 


11 A. I don't believe it. 1 don't believe it. I have 


: ( 12 never heard of it. 
NX 


i3 Q@ Ever heard that he was the enforcer for the mob? 


Just according to the Newspapers, 


just what I read 


in the newspapers. 


1% 1G fe there at that club nobody ever 


talked about that? |. 
17 A. No, never. | 


‘ 18 |@ Do you know Gaetano Micelli, Tommy Chooch? 
19 A. Yes. 


20 |@ How many years have you known Tomy Chooch? 


21 |4. A few years. 


fs @ i¢ Ten, twenty years? 


er Yes. 
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What does Tommy Choocn do for a living? 


: (+ A. He works for construction, He is an engineer. 

: ’ I worked with him at the Bethlehem Steel Plant. 
3 i He was driving a truck. He's an engineer on a hi- 
3 ’ 5 


Like, 


Q@ Does Mr. Chooch also carry a guna? 


Pi ‘ A. I have never seen a gun in his pocket. I have 

: ? | never seen him handle a gua in all of sy life. 

‘ ° Q@ Ie Tommy Chooch a member of the Nafia? 
ag | A. I don't know anything about anybody being a member 
bis | of the Mefia. 
- Q@. He is at the club everyday; isn't he? 
" I have seen him there a number of times. Like I 
" gaid before, Mr. Stewart, I am not at the club 
. everyday. I go to work at 3:09 o'clock, 

} in Q@ Mr. Alberti, are you acquainted witha gentlesan 

ee by the name of Sam Pieri? 
a A. Yes, I know hin. 
wa | Q How long have you known Sam Pieri? 

‘ - A. Thirty, forty years. 

21 


What does Mr. Pieri do for a living? | 


r © 


I don't know. 


Do you see him at the club everyday? 
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Mo, six. 


Every other day? 


He is up there every once in a while? 

£ see him once in a while. 

It is his club, Mr. Alberti, isn't it? 

Pardon me ? | 

He is the boss of the club now; isn't he? 

I don't know. 

Who is the boss of the club? 

I couldn't tell you who's the boss. Why does it 
concern ot I don’t know who's the boss of the 
club, 

You pay dues? 

I don't pay no dues, 


Are you an honorary member? 


I don't know. The doors are wide open. There are 


no dues. Anybody can walk in. You could even walk 


in. There is doughnuts and coffee, There ig 


balogna, cold cuts in the icebox. I help myself 


and have a sandwich. Everybody that goes in there 


can do the same thing. 


Who pays for it? 
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A. It comes out of the boys? generosity, whatever 
— ; they give, whatever they want to give. When they 
3 play poker, rummy, tap Yummy, it comes out of their 
: pot. 
; 5 Q Do you know Fasquale Politano? 
: f A Yes. 
4 Q. How long have you known Mr. Politano?7 
* A. A number of years. 
9 


Q@ Twenty years? 
A. Maybe ° 


" Q Thirty years? 


mine /ccenaesiant ei wit sie Sapenitnianiaanei 6 
Se SA A Tt NN oe ie et Seat mate <n ee een ee eee 
neneerrceimanemanet enone 
. . 

* * 


( oo. A. Maybe twenty years, give or take a few years. 
ee Q. What coes Mr. Politanc do for a living? 
i I don't know. I knew him to have a salosn on 
? Allen Street. His mother or father had a lot of 
iy money. They had a saloon. That is all I know the 
hs man, when he was in the saloon business. Tt. is 
7 his other activities I don't know. 
: ny Q He is an arsonist; isn’t he, Mr. Alberti? 
a si A. I don't know. 7 
7 " Q Did you ever hear anybody say, "If you want your 
| « _- placed burned down, call Pat Polftano? " 
i. oe A. Never heard of it. 
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jever heard of it? 


A. No. 


Q@ A lot of burglars or thieves go to that club, 


don't they, Mr. Alberti? 


A-*© I don't know who are burglars or thieves or 


arsonists, 


Q@ Are there people that sell items like TV's, 


clothing, items at reduced prices at the club? 


A. lever seen one. 


| Q Never seen one? 


A. No. : 

@ You have never picked up &@ bargain or seen a 
bargain at the club? 

A. No. My wife wuld timow me out of the howe if I 
ever came home wich anything that was illegal, 
bought illegally or bought illegitimately. 

Q@ Net yourself, but did you ever see any of the men 
come into the club with things like television sets 
clothing, that they were offering forsale to the 


other members of the club at a very reduced rate? 


A No. | 


Q@ Do you know what I mean? 


Y2s, but I have never seen anybody selling anything. 
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tcthing at all Like that? 


A. No, not one iten. 
Q Jewelry? 
A. No. 
Q Diamond rings? 
A. Ho. 
Q A thousand-dollar diamond ring for ninty dollars? 
A. No. 
Q. Never anything like that? 
A. Mo. ene: 
Q@ Do you know Billy Sciolinn? 
A. Yes, 
Q How long have you known Billy Setolino? 
Not too many years. The only thing thst I know 
of him, he is the car dealer, the Chrysler-Plymouth 
dealer where I bought the. last two cars. 
Q@ That is his brother now. 
A. Billy Sciolinn works there selling cars. 
Q. He was the vice-president.at one time? 
A. I don't know what title he had, 
Q@ Did you ever know him to be a member of the Mafia? 


A. No. 


Q Did you ever hear that he killed people for a 


EERE a eee eal EO 
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living? 

No, never heard of it. 

Did you ever know im to carry a gun? 

Never seen a gun in his possession. I nev>r sean 
him carry a gun. 

He comes to the club all of the time, doesn't ine? 
He comes to the club occasionally, now and then. 


They have a club on Connecticut Street. I go there 


to have a doughnut and coff2e or a sandwich, too. 


What is the club on Connecticut Street called? 

I don't know. Everytime I go in there, ck dues 
are open. 

You don't pay any dues? 

No, I don't pay any dues. 

Does Mr. Pieri have that club, too? 

I don't know. 

What is the difference between the club on 
Connecticut Street and the club on West Ferry? 
They are run about the same way, I guess. I just 
sit down and play che:kere, watch TV, have coffee, 
have a doughnut, have a sandwich. It is run about 
the same way, I guess. 

Is there a siginete: game on Connecticut Street, too? 
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A. I never seen a signi nete game on Connecticut. 
You kave never scen one on Connecticut? 
No, never seen one, 
And, you say that you don't know who runs 17 
No, I don't know. 
You don't know if Mr. Pieri has any cunnection 
with it? 
No, I don't know. 
Do you see Hr. Pteri arcund that one on Connect icut 
Street? 
If I seen Mr. Pleri once oz twice in the last two 
or three years, I think that that is a lot. 
Did anyone tell you since Mr, Pieri got out of jail 
that he's taken control of both of those clubs 


and that the people thet actually operate the clubs 


from day to day give Mr. Pieri a cut cf the pro- 


ceeds from those clubs? 

Never heard that. 

Never heard that? 

No, nobody ever syoke to me about anybody. - 

Never heard that? 

Why should anybody cpeak to me? 1 got no . | 


2 eee. of those people. Why should 


RICHARD J. KLAK 
COURT REPORTER - NOTARY PUBLIC 


; 
i 
i 


= <P he Len we 


they tell me? Do you think I am stupid enough to 
ask? Do you think I want to get my face slapped 

ox my ass kicked? 

I suppose the reason we were a bit curiovs about 

it, because vou have been associating with those 
people fo~ thirty, forty years. 

I know them as good pecple, fine sain, gertlemen, 
that is all I know about them. Where they go after .| 
I say mytellos to ther, I don't know. God bless 


them, wherever they go they go. Whatever they do, 


I know nothing about it. [I know nothing about them 
By the way, Mr. Alberti, after your errest in ae 
of 1977, that is the matter that you were convicted 
of, did you keep on bookmaking? 

Not one cent worth. 

Not one cent worth? 

No. 

Not even for some of your old, trusted customers? 
I don't knoywhere they went to. I did not do one 
cent of bookmaking since then. If I called aay 
thing in after the conviction or anything that 


was my bets. 


FO ire ecscepenemnee 


That is what you said befcre about all of the stuf 


ee 
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that you were turning in to Rose. 

Before the conviction, whatever action I called in, 

I called in to Nick or Rose. 

What about afterwards? 

I did not contact une player after the conviction. 
Everything I called in was my own personal bets. 

Q@ Did you kaow John Cammaleri? 

A. Yes. 

Q How long have you known him? 

A. Iwas raised with him on Canal Street. 

Q. ho was it that killed Mr. Cammaleri? 

A. That is a good question: Who killed John Cammaleri 
I am supposed to know who killed John canantanks 

Q@ Do you know who killed John Cammaleri? 

A. No. 

Q@ Have you heard any of the people at the club since 


the death of Mr. Cammaleri in May of 1974, Mr. 


Alberti, have you heard any of these people at any 


one of thase two cluss, either on Connacticut 
treet or the one on West Ferry, discuss the waxdex 
of John V. Cammaleri? 
A. Never heard one word about it. 


Q@ It is not a topic of conversation at the clubs? 
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- L A. I have never heard one word about the murder of 


John Cammaleri since he's been dead. 


| 


? 3 Q. How about the murder of Albert Biiliicert, Je,? 
: I knew him as a baby. I had him on my lap whan he | 
- 5 was a baby twenty-two, twenty-three years back. I | 
.* . _ know his father. 
‘ Q@ He is in prison for loansharking? 
[1 hk. Sen, | | 
’ Q@ Do you know who murdered Albert Bilittert,.Je.? | 
10 & §6Box | | 
a Q@ Have you heard any of the people at the clubs talk | 
Ue oe). about the murder of Albert Billiteri, Jz.? 
! iy A. No, not one word. 
‘s Q Did you know Frank D'Angelo? . 


15 A. No e 


ve A. No, naver seen the men. 


| 
| 
i 
ae Q@ You didn't know him at all? 
: id Q@ Do you know Joe DiCarlc? ~ 

A 


Yes. 
i. 20 @ How lens have wie aces Joe DiCarlo? | 
: 21 A. Fifty years, probably. I sold papers to him. I | 
1. - bet it goes bak fifty-five years ago. : 


sa Q Were you ever associated with Mr. Dicarlo in any 
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business ventures? 


d " A. No, never. 
ee 3 Q@. Do you know what Mr. DiCarlo did for a living? 
oe h ° Yo, I doen't. 
> | @ Never had any business derlings with Mr, DiCarlo? 
: A. No, not one cent worth. 
: @ Do you know Joe Zito? 
A. No, I don't know him. I heard about him in the 
‘ 


papers. He is a fellow from Rochester. I guess he 


testified for the State or Something, fr the 


Government. 


( * Q@- You never ran into him? 
i? A. No. 
. Q@ You never ran into hin? 
ii A. No, I wouldn't ever. know him if I seen hia. 
+f Q He says that he is a member of the Mafia? - 
‘is A. That I don't know. I don't kaow what Mafia ‘inns 
and who is in the Mafia, 
i Q@ He says tmt all of the people that I have been 
is esking you about are members of the Mafia. 
: a A. I don't know anything about it. | 
a - Q@ You don't know anything about that? 
ee 


A. No, I don’t know anything about that. 


RICHARD J. KLAK 
COURT REPORTER - NOTARY PUBLIC 40 


-———————— 


Q. 
A. 


> © 


Is Joey Glallella a pood Friend of yours? 

Yes. 

Is he a member of the Mafia? 

I don't know what Mafia? Are you talkirg about 
the shoeshine Mafla or the newspaper Ma*icz? 

I am taiking about the Arm? 

He is nobody. H& hasn't got two cents like I 
haven't got two cents. He's probably on relief or 


something. 


You are positive that he is not a member of the Arm? 
I am positive that he is no member of any arn. | 

He is no Mafia or no nobody, 

Can you please tell us who are the members of the 
Arm? 

I don't know any Arn. I don't know who are the 
members of the Arm, Mafia or Strongarm, net one man 
not one man. 

You don't know what any of the gentlemen do that 
we have been talking about for a living? 

No. 

Aside from Mr. Chooch? 


No. EX never would want to find Out what they do 


Oe el oda 
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for a living. 
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Q. 


Why's that? 


Because it doesn't concerr me, Mr. Stewart. It 
hasn’t got anything to do with Supporting me. It 
doesn't support me, my wife or my children, how 
they make a living. It doesn’t concern me how any 
of these people make a living. 

Don’t you get a bit apprehensive being at these 
clubs where all of these people with criminal 
convictions are hanging around? 

Those are the only people that I know in my life. 

I was xaised with them. Until I die, I am going 

te know them, recognize them out in the Street or 
anywheres. 

Mr. Alberti, do you want these ladies and gentlemen 
seated around this table to believe seriously that 
you grew up with all of these people, that you have 
known them all for twenty, thirty, forty, fifty 
years or longer, that you see these people everyday 
of the week and that you haven't got the slightest 
idea in the world what these people do for a living? 
I swear on my mother's erave and on my ght iden 
that I do not know what they do for a living. 


I am not talking about direct knowledge where Joe 
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Fino come3 to you and snys, "Listen, Nick, I ama 


wember of the Mafia. I am the boss of the Mafia." 


I don't mean just that. I pean what is known, what 
> 


people know, because 9f hearsay, not newspapers, 
but hearsay from conversations and froa growing up 
in that environment. You are telling ine that you 
don’t lmow anything? 

A Truthfully, I can tell you, yes. I will take an 


oatn. I will swear on that until ny dying day. 


I will swear that I don't knw. 


£ 


Just because you say tia you don't want to see any 
evil, that doesn't stop evil from coning to you, 
Mr. Alberti. 

A. Anybody that wants to make a living anyway, God 
bless them, more power to them. I don't care. It 
doesn't concern me. It doesn't put focd on ny 
table. [It is not my business. 

MR. STEWART: Mr. Foreman, do you or any of the 

ladies and gentlemen of the Grend 

Juss have any questions? 

GRAND JUROR: You say that the bets that you 


placed were your bets? 


THE WITNESS: Yes, 
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GRAND JUROR: 
THE WITNESS: 
GRAND JUROR: 


THE WITNESS; 


GRAND JUROR: 


THE WITNESS: 


GRAND JUROR: 


THE WITNESS: 


GRAND JUROR: 


THE WITNESS: 


GRAND JUROR: 


Well, did anybody contact youto 


place their bets? 


Since when? 

That was your latest statement. 

My latest statement since I got 
corvicted, those were my own bets. 
Nobody has contacted you? 

No, nobody has contacted me. No- 
body has contacted me at all. 


These twe clubs that you refer to, 


do tney have a bar, a licensed bar? 
No, they don't. They have a charte 
from Albany or someplace. 


They do have a charter? 


Clud or this Catholic Club here m 
Delaware Avenue. | 

Mr. Alberti, you belong to these 
clubs and everyday you go there and 
meet your friends ml you are trying 
to tell me that when one of your 


members gets killed brutally, no- 


ee 


bocy has talked about it, nobody 
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GRAND JUROR: 


THE WITNESS: 


GRAND JUROR: 


THE WITNESS: 


GRAND JUROR: 


THE WITNESS: 


GRAND JUROR: 


THE WITNESS: 


GRAND JUROR: 


said, "What happened?" "Who killed 
him?" There has been no discussion 
at ail? 

They don't know any more than you 
do. 

Well, at woxk we discussed the kili1L 
ing. 

You discussed the killing because 
you read it in the newspapers. 


But he was your fxiend? 


nd 


We discussed it, what we read in 
the newspaper. 

He was your friend and nobody said, 
"Gee, sumething is wrong? What 
happened?” 

Why should i go out and discover 
who killed him? 

That is not what I asked you. 
Wasn't it discussed at all at the 


club? 


Yes, I heard in the club that they 


killec Albert Billiteri, 


What about Mr. Camma ler i? 
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THE WITNESS: 


GRAND JUROR: 


THE WITNESS: 
GRAND JUROR: 


THE WITNESS: 


GRAND JUROR: 


THZ WITNESS: 


It was in the newspaper, 

Did the people in the elud discuss 
it? 

No, ne big conversation. 

You mean something really bad 
happens to a member and nobody dis- 
cusses it? 

No. 

I don't belteve it! 

I am telling you the facts, ma'am, 
Nobody discussed it. I¢ you like 
to gossip, you can gossip. 

No, not gossip. If this gentleman 
Seated next to me didn't show up, 
we would all wonder why he didn't 
chow up. 

We all know just what we read in 
the newspapers. We read it in the 
newspapers, We read that he was 
killed. Bo you think we are going 
to try to find out who killed hin, 
for what purpose? We read it in the 


paper. We go frr it. We read it 
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| in thepapers and we go for it. 


we want to belive it, we believe it 
GRAND JUROR: Sir, may I ask you one guestion: 
Were the members afraid to bring up 
a discussion like this in the case 
of a murder or death of one of thei 


members, was there fess to do this? 


THE WITNESS: No. 
GRAND JUROR: Were you afraid to discuss it? 
THE WITNESS: No, not afraid, no. [I have nothing 


to be afraid of. I have no fear. 

I have nothing to be afraid of. 
GRAND JUROR: Did any of the other members have 

anything to be afraid of in dis- 


cussing it? 


THE WITNESS: No. 
GRAND JUROR: _ Why wasn't it discussed in a normal 


manner like it was discussed here 
oz like we discussed it at work, 


discussed openly and freely? 


THE WITNESS: I don't know. 
GRAND JUROR: There was no fear? 
THE WITWESS: No, no fear. 


RICHARD J.KLAK 


COURT REPORTER - NOTARY PUBLIC ¥ ef 
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BY 


MR. STEWART: 


Mr. Alberti, are you familiar with the "six for 


five racket?" 
No. 
Loansharking? 
No. 

Did you know that Mr. Billiteri, Sr. was a loan- 
shark? 

Through the newspapers he was convicted of that 
and that is all I know. 

You never knew him to loan money? 

No, never, 

In your association with the people at the club 

on West Ferry and the club on Connecticut Street, 
the two clubs going now, does anybody at either of 
those two clubs loan money out, short term loans? 
Never seen a person loan money to anybody, whether 
it is six for vo or even up or what, I have 
never seen anybody loan any money to anybody. I 
have never seen anybody loan any money, 
Does the house loan any money? 

I have never seen anybody loan any money. 


RICHARD J, KLAK 
COURT REPORTER - NOTARY PUBLIC 


——— ence meena 


Ma. STEWART: 


‘a. GRAND JUROR: 
i , THE WITNESS: 
’ * | GRAND suzoR: 
: 5 
* | Tae witness: 
7 
" 8 
: A 
’ 9 


‘ "1 MR. STEWART: 


A a ee 


aS 
es* * 


THE WITNESS: 


MR. STEWART: 


MR. STEWART: 


45 


nen 


Are there any further questions? 
Mr. Alberti, do you own any guns? 
Never owned a gun in my life, 

You don't keep any guns in your 
home? 

The only thing we have at home are 
kitchen knives, the knives that my 
wife uses for the kitchen, kitchen 
utensils, I never even carried a 
penknife, 

Mr. Alberti, ££ you told the truth 
here today, do you think that sone- 
vody would have you killed? 

I have told the truth. 


Anything else? 


(No response) 


You are excused for the time being. 


(Witness excused) 


RICHARD J. KLAK 


COURT REPORTER - NOTARY PURLIC 
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COUNT I 


The Grand Jury charges: 


That on or about the 16th Gay of October, 1974 in the Western 


mae 


District of New York, NICHOLAS ALBERTI the Defendant herein, having 


duly taken an oath that he would testify truthfully in a proceeding 


Grand Jury, which had been Guly empaneled 
and sworn in the United States Court for the 


before the United States 


Western District of 


New York, did unlawfully and knowingly make certain false and material 


Geclarations as hereinafter described: 


1. At the time and place aforesaid, the said Grand Jury 


was conducting an investigation into alleged violations of Sections 


1955 ané 1962 of Title 18 of the United States Code, relating to 


illegal gambling, racketeering activity and other offenses against 


salt etin minutiae i labiet nak 


the United States of America; 


pe 


2. It was material to the aforesaid investigation to 


+] amenge oe 


determine whether such violations had occurred at a premises known - 


as “Nairy's Social Club" located at 314 West Ferry St 


reet, Buffalo, i 
New York. 


‘\ 


3. At the time and place hereinabove Specified in 


para- 4 
graph one, NICHOLAS ALBERTI appeared as a wi 


tness before sa.) Srand 
Jury and then and there being under oath, 
the 


testified falsely before ' 
said Grand Jury with respect to the said material matters as 3 

, ‘ 
follows: 
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Q. 
A. 


Where do you see him? 

At the club. There is a club on Ferry ané Grant just like 
the Buffalo Athletic Club or the Catholic Ciub on Delaware 
Avenue, I forget what the name of it a8, but like the Catholic 
Club on Delaware Avenue. 

Do you pay dues to belong to this club? 

Every member pays a dollar or two Gollars. You give a dollar 
or two Gollars. You pay as yOu gO Along. When you win a pot, 
you give a dollar or two dollars, half a Collar, that is how 
they pay the vent. 

You say that a dollar or so comes out of the pot? 

Whatever they want to Give. They give a Gollar, two dollars, 
haf a dollar. They play short cards. They play rummy, gin 
rummy, tap rummy. They play poker. 

Do they play some game called siginete? 

Siginete? 

Yes, that is a high stakes card game. 

Not necessarily, no. 

It isn't? 

I haven't seen any game of siginete. Every time I go in 
there, the doors are open. You can go in there anytime. I 
go in there and have coffee, watch TV like a lot of other 
people 4d... 

Isn't it true, Mr. Alberti, that there is a high stake 
siginete game that is in Operation at that club almost twenty- 
four hours a day? 

I have never seen one. I have never seen one, sir. I don't 


recall ever seeing one. 


What does Mr. Bona de for a living? 
I don't know. 


He is at the club everyday; isn't he? 
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if he is8 at 
any ectivities that the man 
He sells football pool ticket 
That is unbeknown to me, 
You have never seen him sell football pool tickets: 
No. 
Does he have anything to do with the siginete game? 
Not to my knowledge. 
Nothing to do whatsoever with the siginete game? 
No, not to my knowledge. 
What is the percent that the house takes out of the siginete 
game? 
I don't know. 
Is it 5%? 
I don't know. 
You don't know it is 5%7 
No. 
You don't know of any fixed percent that is taken from the 
pot? 
No, 1 don't know. 
You are sure of that? 
Yes, I am positive. 
Have you ever been a dealer in that 
No, never. 
Never? 
No, never. 
Do you know who the dealers are? 


No. 


4. The aforesaic testimony of NICHOLAS ALBERTI, as he then 


and there well knew and believed, was not true in that he had knowlecge 


of the existence of a riganette game and of the participants therein 


at "Nairy's Social Club" at 314 West Ferry Street, Buffalo, New York. 


All of the ahove in violation of Title 18, United States Code, 


Section 1623. 


A TRUE BILL: 


LC 


Foreman 


sb Coen 


RICHARD J. ARCA 
United States Aytorney 
Western District of New York 


Form 05-195 
(E4. 2-7-66) 


Cr= 75 -39 4 


, (Cnc neni 


UNITED STATES DISTRICT _ COURT 


WESTERN __ District of NEWYORK 
atlniniptincian essen UMAR 
THE UNITED STATES OF AMERICA 


ve. 
NICHOLAS ALBERTI 


men meat 


INDICTMENT — 


Fued tn open court thie ........... day 
OD cic ccohiniahescoteoceminadvaniasiansp lhe AP BM iain 


' 


< 
Rene Seen eee Heemmesonen teem tt matin, 


Olerb. 


GPO 602-488 


Fes {2 


U.S. Bl 
¥ 


“AED 
3 50 PH 75 


Si°to 7 COURT 
-D. OF W.Y, 


ou eer 


ar ace 


“, ik = 
cies Ss Ee 


ey 
tee 


te 


_a 


> 
ee meen Oe 


Wy | es aL 


UNITED STATES DISiRICT CouRT 
WESTERN DISTRICT OF NEW YORK 


_ 
UNITED STATES OF AMERICA 


-Vs- : CR. NO. 1975-40 


NICHOLAS ALBERTI 
SS TT NCiNNS * 


APPLICATION AND ORDER REGARDING 
"SURPLUSAGE" IN DEFENDANT'S INDICTMENT 
nt HU LO TMENT 


THE UNITED STATES OF AMERICA, by and through its attorneys, 
Richard J. Arcara, United States Attorney for the Western District 
of New York, and Edward H. Siddens, Department of Justice Attorney, 
hereby makes application for a written order in accordance with 
the Court's oral direction of January 9, 1976, to strike certain 
of the Defendant's Grand Jury testimony from the body of the 
indictment in the above-captioned case on the ground that such 


testimony is "surplusage”. 


As the basis for this application, the Government sets 


forth the following facts and circumstances, to wit: 


1. By Notice of Motion and supporting Affidavit dated 
September 8, 1975, the Defendant moved this Court to strike certain 
language from the body of his indictment on the ground that said 


language was "surplusage". 


2. After the submission of the aforementioned motion of 
the Defendant, the "Government's Response to Defendant's Motions 
to Dismiss the Indictment and to Strike Surplusage" was thereafter 


filed and dated October 3, 1975. 


3. Oral argument on the aforementioned motion was heard 


by this Court on October 14, 1975, and on January 9, 1976. 


a | i) 


4. On January 9, 1976, the Court orally directed that 
certain language regarding “football pool tickets" be stricken from 
the Defendant's indictment as "surplusage". Counsel for the 
Government and for the Defendant were directed to meet and agree, 
if possible, as to precisely which language should be removed. 
Counsel were further directed to prepare an order for the Court 
which directed the removal of the specific language from the 


Defendant's indictment. 


Ae ee el ee ee een: ae See 


5. Counsel for the Defendant and for the Government 
did meet on January 9, 1976, and have agreed that the following 
Grand Jury testimony of the Defendant should be stricken from 


page 3 of the indictment: : 


OC. He sells football pool tickets, doesn't he? 


A. That is unbeknown to me. 
Q. You have never seen him sell football pool tickets? i 
L 
i 
A. No. i 


6. In accordance with the foregoing, attached hereto 
and made a part hereof is a retyped “clean” version of the } 
Defendant's indictment which omits the language which the Court 
ordered and which counsel agreed should be disregarded. This 
manner of deleting the "surplusage" material follows the suggestion 
of the Court of Appeals for the Second Circuit in United States v. 


Cirami, 510 F.2d 69, 74 (2d Cir.), cert. denied, 95 S.Ct. 1952 (1975). 


7. Counsel for the Defendant has agreed that the retyped 
version of the Defendant's indictment which is attached hereto will 


be utilized in the trial of the above-captioned case. 


WHEREFORE, counsel for the Defendant and for the Government 
being in agreement with foregoing recitation contained in this 
Application, the Court is respectfully requested to order that the 
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! 
afore-specified language be stricken from the Defendant's indictment : 
¢ 


a 


and that the retyped version which is 


presented to the jury in the trial of 


case. 


DATED: February de 1976 
AT: Buffalo, New York 


IT IS SO ORDERED. 


DATED: February , 1976 


AT: Buffalo, New York 


le 
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attached hereto be 


the above-captioned 


Respectfully submitted, 


RICHARD J. ARCARA 
UNITED STATES ATTORNEY 
WESTERN DISTRICT OF NEW YORX 


BY: Shee a 
EDWARD H. DDEN: 


Department of Justice Attorney 
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COUNT I 


The Grand Jury charges: 


That on or about the 16th day of October, 1974 in the Western 


Distri-t of New York, NICEOLAS ALBERTI the Defendant herein, having 


duly taken an oath that he would testify truth? in a proceeding 


before the United States Grand Jury, which had been Culy empaneled 


and sworn in the United States Court for the Western District of 


Perens 


New York, did unlawfully and knowingly make certain false and materiz) 


declarations as hereinafter described: 


1. At the time and place aforesaid, the said Grand Jury 


a at 


was conducting an investigation into alleged violations of Sections 


Po heel 
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1955 and 1962 of Title 18 of the United States Code, 
illegal gambling, 


relating to 
racketeering activity and other offenses against 


the United States of America; 
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2. It was material to the aforesaid investigation to 
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determine whether such violations had occurred at a premises known 


as “Nairy's Social Club" located at 314 West Ferry Street, Buffalo, 


New York. ae " 
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3. At the time and place hereinabove Specified in para- 


graph one, NICHOLAS ALBERTI appeared as a witness before said 


etd. SL chet to eA tus Moth EME 


Grand 
Jury and then and there being under oath, testified falsely before 
the said 
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Grand Jury with xespect to the said material matters as 
follows: 


§ ds stede ant 
Srict ceo 
Tere! Me eRe Bee a le. 


Bit 
NR a 


= 


A. 


Q. 


Where do you see him? 
At the club. There is a club on Ferry and Grant just like 


the Buffalo Athletic Club or the Catholic Club on Delaware 


Avenue, I forget what the name of it is, but like the Catholic 


Club on Delaware Avenue. 

Do you pay dues to belong to this club? 

Every wember pays a dollar or two dollars. You give a dollar 
or two dollars. You pay as you go along. When you win a pot, 
you give a doliar or two Gcllars, half a dollar, that is how 
they pay the rent. 

You say that a dollar or so comes out of the pot? 
Whatever they want to give. They give a dollar, two dollars, 
haf a dollar. They play short cards. They play rummy, gin 
rummy, tap rummy. They play poker. 

Do they play some game called siginete? 

Siginete? 

Yes, that is a high stakes card game. 

Not necessarily, oy 


It isn't? 


.I haven't seen any game of Siginete. Every time I go in 


there, the doors are open. You can go in there anytime. I 
go in there and have coffee, watch TV like a lot of other 
people do. 


- 


Isn't it true, Mr. Alberti, that there is a high stake 


siginete game that is in operation at that club almost twenty- 


four hours a day? 
I have never seen one. I have never seen one,’ sir. I don't 


recall ever seeing one. 


What does Mr. Bona do for a living? ‘ 


I don't know. 


He is at the club everyday; isn't he? 
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A. I don't know if he is at the club everyday. I don't know 


any activities that the man is in. 


* * * 
Q. Does he have anything to do with the siginete game? | 
A. Not to my knowledge. 

Qo. Nothing to do’ whatsoever with the siginete game? | 
A. No, not to my knowledge. 
Q. What is the percent that the house takes out of the siginete 
game? 

A. I don't know. t 
Q. ta it $8? 
A. I don't know. 
Q. You don't know if it is 58%? 
A. No. 
Q. You don't know of any fixed percent that is taken from the 
pot? 

A. No, I don't know. | 
O. You are sure of that? | 
A. Yes, I am positive. i 
dQ. Have you ever been a dealer in that game? | 
Rs No, never. [ 
Q. Never? 1 . , 
A. No, never. : ‘ 
Q. Do you know who the dealers are? ; 
A. No. 
4. The aforesaid testimony of NICHOLAS ALBERTI, as he then , 
and there well knew and believed, was not true in that he had knowledge ; 
te 


of the existence of a ziganette game and of the participants therein 


at "Nairy's Social Club” at 314 West Ferry Street, Buffalo, New York. 
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All of the above in violation of Title 18, United States 


Code, Section 1623. 


/s/ Richard J. Arcara 


RICHARD J. ARCARA 
United States Attorney 
Western District of New York 


A TRUE BILL: 


/s/ John R. Chatman 
OREMAN 
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UNITED STATES OF AMERICA, 
Plaintiff 
-Vvs~ CR-75-49 
NICHOLAS ALBERTI, 


Defendant 


APPEARANCES: RICHARD J. ARCARA, ESQ. 

United States Attorney 

(JAMES W. GRESENS, ESQ., Department of 

Justice Attorney, of Counsel) 

Buffalo, New York, for the Government. 

BRIAN F. TOOHZY, ESQ., Buffalo, New 

York, for the Defendant. 

Pending before the court is an unusual motion. 

The defendant has been indicted for a violation of 18 
U.S.C. §1623, for making false statements before the 
grand jury. The Government chaxges that his testimony 
was false because he had knowledge of the existence of a 
ziganette game and of the participants in it at Nairy's 
Social Club in Buffalo, New York. A xeading of the grand 


jury testimony fails to reveal any reference whatever to 


a game called ziganette. However, there are several 


aQue 


references to a game called siginete. The Government 
explains that siginete and ziganette are one and the 
same and the difference is one of spelling only. Upon 
hearing the word "“ziganette” the reporter, relying on 
phonics, spelled it “siginete.” The Government uryes 
that whether the defendant understood the question and 
answered it falsely is a question of fact for the jury. 
During the oral argument of this motion, I 
expressed reservations of the Government's position. The 
game of ziganette or siginete, however it is spelled, was 
not described during the grand jury inquiry. Neverthe- 
less, the indictment is sufficient to charge the defen- 
dant with the crime under this section. Therefore, I 
will deny the defendant's motion to dismiss. The case 
is placed on the trial calendar. 


S0 ordered. 
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ITED STATES DISTRICT COURT 
| WESTERN DISTRICT OF NEW YORK EXHIBIT C 
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| THE UNITED STATES 


| NICHOLAS ALBERTI, 


CRIMINAL DOCKET 


mre, NO. 1975-40 


Defendant. 
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Excerpts from Proceedings of ‘rial held before the HON. 
JOHN T. CURTIN, United States Dist ict Judge, in Part I, 


United States Court House, Buffalo, New York, on June 14, 1976 


| 


| 


APPEARANCES: RICHARD J. ARC? RA, United States 
Attorney, by EDWARD SIDDENS, Esq., 
Attorney, United States Department of 
Justice. 


BRIAN TOOHEY, Esq., Attorney for the 
defendant. 


H. T. Noel & E. F. Knisley 66 


an 
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| PROCEEDINGS: 


: 


i} 


| APPEAANCES: 


| THE COURT: 


MR. TOOHEY: 


H. T. Noel & E. F. Kuisley 3 67 


June 14, 1976, 11:05 A.M. 
As before noted. 
(Defendant present.) 
(Jury not present.) 
In United States vs. Albert, 
Criminal 1975-40, Mr. Toohey. 
Your Honor, before the jurors come 
down I don't know if your Honor saw th 
Buffalo Evening News on Friday, Friday 
evening's edition, but there were several 
articles, one of which discussed this 
case directly as far as the testimony 
and I guess that is fair game, your 
Honor, but then there was another 
article on the second front page which 


dealt with the release of Mr. Pieri 


from Federal prison, and lo and behold 


there is reference to Mr. Alberti and 


his trial and it says that the jury wa 
going to be charged that day and we 
know it was not and I would like to 
offer the two articles as Court Exhibits 
and ask with regard to the one about | 
Mr. Pieri I think there is distinct 


severe possibilty of severe damage to 


| 
| 
t 
| 
| 
| 
| 


| 
| 


THE COURT: 


MR. TOOHEY: 


THE COURT: 


my client's case. It refers to him as 
a minor organized crime figure and the 
Only other, - excuse me, not the only 
other, - he, Mr. Pieri and Mr. Randaci 
Frederico and Victor Randacio are 
mentioned in the same article. I thin 
it was grossly -unfair. The timing is 
the thing that disturbs me, your a 
You have the jury after summations et 
before charge, out for the weekend wit 
this article circulating. It is 
entitled, "Pieri, refuted Mafia boss 
ends Federal jail term", and it just, 
it scares me, Your Honor. I think it 
would be appropriate to have - - - 

Let me look at it. 

All right. I am sorry. 

I believe in the First Amendment, 
the freedom of the press but it just 
seems to be so silly. I don't know 
where they would ever get Mr. Alberti. 
It shows that English is at the point 
you made during summation, about 
language is slippery, "minor organized 


crime figure". Well, we heard the 


oe GP 


H. T. Noel & E. F. Buisley 
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MR. SIDDENS: 


THE COURT: 


MR. SIDDENS: 


MR. TOOHEY: 


THE COURT: 


testimony that Mr. Alberti was the 


fellow that provided coffee, sandwiche 
and cigarettes, so if that equals mino 
organized crime figure, - well, what 
do you suggest we do on this, Mr. 
Siddens? 


Your Honor, I am not sure. I had 


P 


nothing to do with the articles gettin 
in the paper. 
I know that. 
Maybe we should ask the jury. The 
Court instructed them Friday that aes 
shouldn't look at any newspaper 


articles, they shouldn't read any 


Stories about the case and maybe just 
a question if they have read any a 
paper articles regarding the lisesi 
and if the answer is "no" to that we | 
can go ahead and if the answer is | 
"yes" maybe we ought to question 
individually further at that point. 

I think additional voir dire on 
this would be appropriate, your Honor 

How can I conduct it? If I asx 


them if they read the article about 


I: 69 
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1 | Mr. Pieri then - - - 
2 | MR. TOOHEY: Well, I don't know whether it is 
| appropriate to move for a mistrial 
based on the timing of the article - - : 
THE COURT: I will deny the motion fing a 
mistrial. 
MR. TOOHEY: Then I would ask for a specific 


instruction, your Honor, that if any 


newspaper articles, if they did see 


not to read them, but we all know wha 


human nature is, that people have 


them, although they have been — 


families, have friends, paople know > 

what kind of a case they are sitting 

on; that it be made absolutely clear 

that any wference in the newspaper is| 
not evidence in this case and it is 


unfair to Mr. Alberti to consider suc 


a thing, that the article is unfair. 


I think it is a torpedo. I left here 
Friday thinking we had made some 
progress but when I saw that it 
ruined my evening, your Honor. 

THE COURT: All sight. I will ask them if 
they have read any newspaper articles 


about this case or about Mr. Alberti 
H. T. Noel & E. F. Knisie 


and then if the answer is "no" I will 
proceed to the charge but again 


emphasize that they are to make up 


| 


their mind in this case based upon only 


the evidence. Have the jury come up, | 
please. 

MR. SIDDENS: Your Honor, could I have one more 
thing? When the jury goes downstairs 
I would like to send with them instead 
of the original indictment, as the 
Court will remember, you struck certairz 
Surplusage out. 

THE COURT: Court Exhibit No. 1 is, - that 
is the redacted form? 

MR. TOOHEY: Yes, your Honor. 

MR. SIDDENS: Yes, and I wake like to send that 
down -n place of the snieten’ indictment 

THE COURT: I suppose that is right. 

MR. TOOHEY: Certainly. I don't want the 
original going down. 


MR. SIDDENS: I didn't want a problem arising. 


THE COURT: Mr. Siddens and Mr. Toohey, Mr. 
White explains we have amystery with 


Juror No. 2. 


THE CLERK: Alternate No. 2. 


H. T. Noel & E. F. Knisley 7. VI 


| THE COURT: 
| 


1 THE CLERK: 


THE COURT: 


MR. SIDDENS: 


THE COURT: 


MR. TOOHEY: 


THE COURT: 


THE COURT: 


Alternate No. 2, Phillip Lloyd 


rode in with one of the other jurors 


from Lockport and she dropped him in tHe 


parking ramp and she is here but he is 


not. 

That was about 20 minutes ago, 
Judge. 

I thought maybe what we would do 
is wait five minutes and then go ahead 
I would think we would probably have 
the charge right away because we are 
going to excuse the sienta: dedi 
after the charge anyway. 

Then we would still have one in 
case some would happen in the inter- 
vening half hour. 

Is that aitianihcons 

Yes, your Honor. 


Mr. White, call the jury. 


(Jury returns to the Court Room at 


11:28 A.M.) 


Mr. Hoffarth, as I understand it 


that Alternate Juror No. 2, although 
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1 travelling into Buffalo he did not com 


( 2 into the jury room. 
:. 3 | DEPUTY U.S. MARSHAL HOFFARTH: That is my understandng| 
4 Judge. 
; 5 THE COURT: I have talked to both lawyers and 
: P they both agree with me that we should 


go ahead with those 13 of you who are 


. 7 
a | here. It is the practice that after 
9 we finish with the charge that we woul 
10 excuse the alternate jurors in any 
N event so it seems to me.at this late | 
1 date nothing is saved by waiting for 
( 13 the alternate juror to come back. In 
ay : ” any event, ladies and gentlemen, we 
- are now at the close of this case ree 
7m we are ready for the charge and have 
e it submitted to you for your consider 


ation. 


As I said to you in the very 


— beginning it is most important in a 


criminal trial such as this or any 


trial - - - 


DEPUTY U.S. MARSHAL HOFFARTH: Judge, do you want to 


have the second alternate come in? 


THE COURT: Is he here? 


H. T. Noel & E. F. Knisley 
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DEPUTY U.S. MARSHAL HOFFARTH: Yes. 


THE FOURT: Fine. 


(Alternate Juror No. 2 enters 


| 
| 
| 


the Court Room.) 


THE COURT: You must have been a little mixed 


up on the time. 


ALTERNATE JUROR NO. 2: 11:30 you said, didn't you? 


THE COURT: We said 11:00 but we are all here 


and that is fine. I was just beginnin 


and I was beginning to say to the jur 


that in this case as we have discusse 


from time to time it is most important} 


that you decide the case upon what yo 


Seetainateaidhels. Inmemmediicteaiasenaeetae 


heard in the court here only and not 


upon any other consideration, any 


rumors, any newspaper articles, any- 


OYE TP cen nme mee oe oe 


thing like that. It would be most 


unfair, a violation of your oath as 


jurors to make your decision in this 


case based upon anything else than 


what you heard in the court room here 


‘ re I know that you will all do that to the 
‘ ) 


‘i best of your ability. 
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EXHIBIT A 
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“of the ‘participants, as 2 practi- 


Ah FBI undercover agent told for'the: a time cal joke, pressed an alarm in 


“in is court Tiescodag what he saw in a West Side emery. & the: luncheonette that signaled 
~ den allegedly operated by mobsters i974. ers eee BL police raid to se gee in 
Richard A.. Genova: drew-’a:.-7)_ —=>- the back room.--+.** - 


“detailed, ofter fuany word: pic. ti in the Silva “setup mani 


ture for the jury in the Federat ‘during. Ziganeite games | OE Genova. said. 


‘Court perjury- trial” of Nicholas - 
Alberti. or es 
«Mr. Genova said he. Visited. 
-Nairy’s: -Sociat Club, 314. Wo 
Ferry - St; over. a. -six-month: 
“period, ‘most times; every day. 


_of the week,”.- until the FBI: Be: 


raided the operation and anoth-: 
"er like it on Connecticut St “1. 
. He used an alias, Frank. 
Paccione, and the hesp of an in- 


formant, Joseph Galioto,  to- 


gain entry to the-club and the 
confidence of the men who ran 


_ the card games. that went hours —.- 


on end af stakes that reached. 


._ thousands of cess, Mr. Genoz. 


, va said. ws 


- While the ogganctte” ethol 


"were .in progress,. access. ~ 
to the back room. was blocked’. 


or vivetimes” wroersk of 


Alberti; 71,.of 148-0ur St. is-- 
accused of. lying: ta: a federal - 
grand jury when he denied hav- 
‘ing - seem gambling - and gue 
sharking activity at Nairy’ e° 


‘interfere with the- game,'” 
Genova said of Alberti. ‘oped 
wait until there was a pause in- 
the game to serve coffee. He’d 
never lean across the table. 
job was to be as eaegcganed 
-as possible. . 
Daring one game, Mr- Geno- 
va said, reputed underworld 
~ enforcer Joseph Fino — as 
supervisor.. -: | 
“The people ‘who-were losing 
would get very loud. and start 


“His main :job.-was. “hot to . 


His ~Was-Playing.”.. 


arguing,’ Genova said. 


_ by bolted doubie doors: leading “Fino's job was ro quiet pee 
down”... 


from the Juncheonette in — 
said. . a" 

we —“ e 0 °F SNe At sess valk: tonith bleak ‘who 
A PERSON ‘could ‘enter only: was loaning money to players, 

atte r + identifying hemselt." ran out, and.asked the dealer 

through..a slot in one door,” for cash fromthe ‘'rake box,” 

which was opened we buzzer, . in which the house kept its 20. 

he said. : » ‘3g per-cent.shareof the gambling 
- Inside the. large room: were proceeds, the-witness testified. 


“the jong ziganette table, small- 
er card_tables and biluard i 
- ping pong tables." : 
= ‘I saw riganette Upeing ” 
played four or five: times: ‘a 
week,”. said Mr. Genova,. be: 
attepted. to explain . 
game is played. 
- The testimony win oar: 
- fuse the jurors and Judge-John 
T. Curtin, who had heard earti- 
.er witnesses try to describe the 
action — but fail. 

--The organizers filled various 
roles, Mr. Genova said under 
questionirg by Edward Siddens 
Jof the- Justice - Department's 
* Organized Crime Strike Force. 

a “general ~- supervisor” 
watched over the game and 
‘sometimes loaned money to the 
- players. A “house-man’’ dealt 
the cards, the “setup man” 
provided . coffee, sandwiches 
and cigarettes for the piayers 


_ 303. GENOVA wd be se 


ob eS EEE ES ant A Pele 


“They got into a very heated: 
iticuaon” Noah finally. ob-. 
tained the money by giving the- 
said. an - Jou, Mr. Genova 
sai * 


aap 3 Or op “ares, 3% ~ grapher who recorde} Alberti’s 
“ON ANOTHER oceaston, one=- apes jury, testimony. = 
o'" 0 ¥ 7 a ze a 
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“It “was’ humorous,” “Mr. 
.“The- money’ 
-.disappeared from.the table so 
quickly. -Coffee- was- spilled all 
over, and.afterward. they told | 
- Mrz. Alberti. to. clean off the 
table. The idea was to keep the 
. game.going all the time.’: _ 
When Ziganette- was in. 
progress, he added, card 
games: at the smaller tables 
stopped..*’The only time they 
didn’t stop was when: Joe Fino, 


NOS: ty? ; 


vey ent ene: 


2 ed FeN 8S: 


- THE GAMES sometimes ran 
continuously, - he said. Mr. 
Genova said he once played for 
22 straight hours, using money 
supplied by the FBI. ou $ 
_“Isn’t it truethere were a 1ot’ 
of magazines and papers lying. 
around?” asked defense attor-: 7 
ney Brian Tuohy. .-.:-; #9 

“No, just scratch sheets,’ » 
Mr. Genova said.- <> ae 

- After Mr.~ Genova stepped- 
down, the prosecution rested. <*.’ 

The defense «rested. today 
without calling any witnesses; 
‘Witnesses-called. by Mr. Sid-. 
dens-+ during -. the- - three-day _ 
trial, besides Mr: Genova, 
were the FB{ informant, :Jo- 
seph Galioto; Robeyt C. Ste- 
wart,-chief of tht Federal 
Strike Force, and jhe steno- 


NS | ee ne So 


EVENING 
NEWS — 


ae 5} ts 835% 


“ Sate 
. 


Pier? ‘Rep 


+ tte% SPST: 
. é ~ 


FRONT PAGE. 


_ Friday, June 11, 1976 a gly 


[= ype 


a a ae 6 on 


fed Mafia =f Boss, : 


ate 15 


- 
eto, .s 
pte 


ss os OO gay 
eS TSTET, ES 


Ends Federal al al Term ~~ 


‘By TOM BUCKHAM 2 
; Salvatore 2 (Sam) ‘Pieri, recognized by law en- 
_ forcement Officials as the head of organized crime in 
“Western New York,-was released from federal prison 


in Atlanta today. -. 

-: The 65year-old Pieri walked 
free 15 months after being sent 
back to the pen from Buffalo to 
serve out the rest of a five-year 
term forjury tampering. . 

_ His parole was revoked in 
March 1975 after the FBI ident- 

.ified him as a central figure in:: 
the operation of two West et Side 

* gambling clubs. : 

‘The first trial stemming fronr - 

‘that investigation -— a, perjury 

‘case against Nicholas Alberti, 
identified as & minor organized .- 

“trime figure — was scheduled 
to go to the jury: in Federal 
ore today. : 

* fe _e oe Re 
” PIERI’S release follows’ the 
recent return to power in 
Laborers Local 210 of a faction- 

closely identified with him. 
The union’s affairs are close- 
ly monitored by lawmen as a 
barometer of organized. crime 

’ activity in Western New York. 

Pieri of 172. Richmond Ave.. 


‘ was convicted in 1970 of tam- | 


pering with the jury in a stolen- 
_ jewelry case in which he was a 
pay ore r . 
aimed: ie slipped 
‘ce a $100 bill during a recess. 
Pieri was paroled in Decert- 


ber 1973 after serving more 
than: three years of the ‘term 
imposed by the late Federal 
‘ paper 0. —e 

tat .6 © @-, 

HIS’ PAROLE was ‘revoked | 
by the U.:S. Parole Board after. 
he was named in detailed affi-. 
davits by an FBI undercover 
agent, Richard A. Genova, and 
an informant, Joseph Galioto,. 
on the operation of Nairy’s So- 


‘ cial Club, 314 W. Ferry St. and. 4 


-the Blue Banner Social Club, 
374 Connecticut Sti. 


" Mr. Genova and Mr. Galioto 
, told of- watching high-stakes: 


card’ games. and joanm-sharking 


activities. in- the clubs between © 


June and October, 1974. : 

The FBI said then that Pieri. 
, Was the likely leader of a coun-. 
cil of syndicate lieutenants-that° 
took control of the Cosa Nost?x 
in Western New York after the. 
death of **Don’’ Stefano Magad-- 
dino in 1974. ; ; . 

i e¢ @fe hi 

PROCEEDS OF the gam 
“bling and loan-sharking opera--: 
tions at the West Side clubs 
went primarily to this council,: 
according to the FBI. 

. Pieri was named in the aff 


* davits as one of severat pen 


sons who made the major deci- - 


sions on the hiring of club em- 
ployes and the loaning of 
money at exorbitant interest 
rates. ’ 

The recent change at Locat 
210° involved the return to 
power of a group, headed by 


. Victor. Randaccio, which has 


os closely identified with 
eri. 3 

‘Victor Randaccio is the 
brother of the imprisoned 
Frederico Randaccio, the. re- 
puted mob leader in Buffalo be- 
fore Pieri. . 
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EXHIBIT B 


UNITED STATES DISTRICT COURT 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


———————— Stet seein 


UNITED STATES OF AMERICA, 
Plaintiff 
-Vvs- CR-75-40 
NICHOLAS ALBERTI, 
Defendant 


Teeter seneenenstsussnustanenenee 


APPEARANCES: RICHARD J. ARCARA, ESQ. 

United States Attorney 

(SDWARD H. SIDDENS, ESQ., Depaxtment of 

Justice Attorney, of Counsel) 

Buffalo, New York, for the Government. 

BRIAN F. TOOHEY, ESQ., Buffalo, New York, 

for the Defendant. 

On June 14, 1976 the defendant in this case 
was convicted by a jury of making false declarations to 
i/ 

a grand jury, in violation of 18 U.S.C. §1623. The de- 
fendant moves for judgment of acquittal pursuant to Rule 
29 of the Federal Rules of Criminal Procedure on the 
grounds that the evidence was insufficient to sustain a 
conviction, and because the grand jury questioning was 
too ambiguous and imprecise to support a conviction, or, 


in the alternative, for a new trial pursuant to Rule 33 


On the grounds that the court should have questioned the 


iden 


jury about a newspaper report that was allegedly prejudi- 
cial to the defendant. 

The defendant had been called before the grand 
jury during an investigation of alleged violations of 138 
U.S.C. §§1955, 1962, relating to illegal gambling, racke- 
teering activity and other offenses against the United 
States. During the course of his testimony, the defen- 
dant was questioned about alleged illegal activities at 
a club known as “Nairy's Social Club" in Buffalo. The 
Government charged that Alberti's anewers to some of the 
questions put to him before the grand jury were materially 
false. The court will deal initially with defendant's 
‘motion for acquittal. 

The jury having returned a verdict of guilty in 
this case, the evidence must be viewed in the light most 
favorable to the Government. United States vy. Gerry, 

515 F.2d 130, 134 (2d Cir.), cert. denied, 423 U.S. 332 
(1975). The evidence was sufficient for the jury to find, 
among Other things, that a card game called ziganette was 
played at Nairy's, that the defendant was present at 
Nairy's at various times when this game was in progress, 


that the defendant acted as a “coffee and doughnut runner" 


| 
| 
| 


ae, 


for the players, that Alberti did not actually partici- 
pate in the games,and that some of the ziganette games 
and other card games were played for high stakes but 
that others were for little or no money. 

In support of his contention that the questions 
put to him before the grand jury were too ambiguous and 
too imprecise to support a conviction for perjury, the 
defendant cites Bronston v. United States, 409 U.S. 352 
(1973). In that case, which involved the similar provi- 
sions of 18 U.S.C. §1621, the Court did not directly rule 
on the ambiguity of the questions put to the defendant, 


but instead dealt with the narrow question: 


initia esenemmtneinicstt 


whether a witness may be convicted of 
perjury for an answer, under oath, 
that is literally true but not respon- 
sive to the question asked and argua- 
bly misleading by negative implication. 
| Bronston, supra, 409 U.S. at 352-353. 
In the course Of answering this question, the Court did, 
however, draw some guidelines for proper questioning. 
F As the Supreme Court emphasized in Bronston, 
implications that might normally be drawn from a casual 


conversation are not sufficient to support a perjury con- 


viction: 


$0 
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The reason for the strict construction of this statute, 


vibes 


{T]he statute does not make it a 
criminal act for a witness to will- 
fully state any material matter that 
implies any material matter that he 
does not believe to be true. 
Bronston, supra, at 357-58 (emphasis 
in original) (fcotnote omitted). 


as the Court explained, is that there is 


no reason why Congress would intend 

the drastic sanction of a perjury 
prosecution to cure a testimonial mis- 
hap that could readily have been reached 
with a single additional question by 
counsel alert--as every examiner ought 
to be-—to the incongruity of petitioner's 
unresponsive answer. 

Bronston, supra, at 358. 


This is not to say, however, that the answers before a 


grand jury may be pulled apart and isolated in context so 
that they may be made to appear to be truthful or unre- 
sponsive. As the Second Circuit has stated: "If, in the 
natural meaning in the context in which words were used 
they were materially untrue, perjury [is] established.” 


United States v. Bonacorsa, 528 F.2a 1218, 1221 (2a cir. 


1976). 


The burden on the Government's questioner is 


therefore considerable. It is his responsibility to 


| 
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sufficiently narrow the questions and to ask them with 


such precision that the witness must answer the query 


directly. 


_ 


Exact and clear questioning is the better 


safeguard against perjury: 


With this 


court proceeds to consider the defendant's objections to 


the grand 


was asked 


(1) 


(2) 


{T]he perjury statute is not to be 
loosely construed, nor the statute 
invoked simply because a wily wit-. 
ness succeeds in derailing the 
questioner--so long as the witness 
speaks the literal truth. 


Bronston, supra, at 360. 


background and the perjury statute in mind, the - 


jury questioning and to the jury verdict. 


During the course of the questioning, Alberti 


the following questions: 


Q. Do they pie some game cailed 
siginete?2 


A. Siginete? 


Q. Yes, that is a high stakes card 
game. 


A. Not necessarily, no, 


Q. It isn't? 


A. I haven't seen any game of siginete. 
Every time I go in there, the doors 
are open. You can go in there any- 
time. I go in there and have coffee, 
watch Tv like a lot of other people do. 


sites 


(3) Q. Isn't it true, Mr. Alberti, that 
there is a high stake siginete 
game that is in operation at that 
club almost twenty-four hours a 
day? 


A. I have never seen one. I have 
never seen cne, sir. I don‘t re- 
call ever seeing one. 
The evidence indicated that not all the games 


were for high stakes. Therefore, answer (L)A, although 


it is certainly misleading, cannot be considered false. 


Answer (2)A is non-responsive to the immediately preced-~ 


ing question. The first part of (2)A could be considered 
false if the question had been: “Have you seen a game of 
ziganette at Nairy's Social Club?" However, the Govern- 
ment has ailhsesellk si hcaiiaiiatan in its questioning as a “high 
stakes card game.“ Therefore, the witness must be given 
the benefit of the definition used by the Government. 
Since the evidence showed that the card game was not al- 
ways played for high stakes, the answer is not false. 

The rest of answer (2)A is unrelated to any question the 
Government has asked. According to the evidence, the doors 
to the room where the ziganette games were played were us- 


ually shut. Therefore, this part of the answer could be 


considered false. However, the Government did not ques- 
tion the witness further and it is unclear what doors 
the witness was referring to. The doors to the club 
itself were evidently oper, or at least unlocked. Again, 
here as in the preceding question, the imprecision and 
tne ambiguity in the Government's questioning remove any 
basis for a conwiction of perjury. 

Question (3) was the Government's Opportunity 
to pin down a seemingly evasive witness. It is apparent . 
at this point in the questioning that the Government law- 
yer does not believe the witness's responses to the pre- 
ceding questions. But, instead of asking a short, direct 
and precise question, the question that is asked is com- 
pound and generalized. The witness is not forced to answer 
directly. Answer (3) is literally true for three sinbiicil - 
Alberti testified that he was not at Nairy’s around the 
clock, the evidence did not show that the ziganette game 
was in operation continuously, and the evidence showed 
that not all the games were for high stakes. 

The Government next proceeded to question mr. 


Alberti about a Mr. Bona. The questioning went as follows: 


sinew 


Q. What does Mr. Bona do for a living? 

A. I con’t know. 

Q. He is at the club everyday; isn't he? 

A. I don't know if he is at the club 
everyday. I don‘t know any activi- 
ties that the man is in. 


Q. Does he have anything to do with the 
siginete game? 


A. Not to my knowledge. 


Q. Nothing to do whatsoever with the 
siginete game? 


A. No, not to my knowledge. 
There was no evidence with regard to Mr. Bona's occupa- 
tion, nor was there evidence that Mr. Alberti was at the 
club every day. On these questions, there was not suffi- 
cient evidence to support a perjury conviction. Although 
the remaining questions, dealing with Alberti's knowledge 
of Bona’s participation in ziganette games at Nairy's, 
could have been phrased more precisely, they are suffi- 
ciently direct and unambiguous. See United States v. Chapin, 
515 F.2d 1274 (D.C.Ccir.), cert. denied, 423 U.S. 1015 (1975). 
From the evidence before them, the jury could reasonably 
infer that Alberti knew that Bona took part in the zigan- 


ette games at Nairy's. 


Mr. Alberti was also questioned about the 


house percentage in ziganette games at Nairy's. 


Q. What is the percent that the house 
takes out of the siginete game? 


A. I don't know. 

Q. Is it 5%? 

A. I don't know. 

Q. You don’t know if it is 5%? 
A. No. 


Q. You don‘t know of any fixed percent 
that is taken from the pot? 


A. No, I don't know. 

Q. You are sure of that? 

A. Yes, I am positive. 

Here the questions were succinct and to the 
point. The Government asked directly if the defendant 
knew what the house take was, and he answered in the 
negative. The Government's evidence showed that Mr. 
Alberti was at Nairy's on many occasions when ziganette 
was being played, that he observed the game and acted as 
a runner for the participants. The Government is entitled 
to argue circumstantially that Alberti knew the house per- 


centage, and the resolution of that question is for the 


atGn 


jury. 

Finally, Mr. Alberti was asked whether he was 
ever a dealer and whether he knew who the dealers in the 
ziganette game were. He unswered no to both questions. 
The evidence showed that siganette is an extremely com- 
plicated game and that the deal rotates. During the 
course of the game, many of the participants would act 
as dealer at one time or another. The defendant argues 


that this is a question that cannot be answered simply, 


because the game is so difficult to understand. The 
court believes that this is a question for the jury. 

The Government did ask who ths “dealers" are, indicating 
that the Government understood that more than one individ- 


ual would be a dealer during a game. The Government should 


| 
| 
| 
be allowed to argue that Alberti understood the game and 
knew who the “dealers” were. 

1 @ The court will now deal with the defendant's 

alternative contention - that he should be granted a new 

trial because of the potential prejudicial publicity in 


his case. The defense rested its case On Friday, June 11, 


1976. Both the prosecution and the defense summed up that 


le 


morning, and the jury eas eee home to return the fol- 
lowing Monday for instructions. In the Friday evening 
edition of a local newspaper, an article appeared which 
linked Mr, Alberti to one Salvatore Pieri, who, according 


to the article, is "recognized by law enforcement offi- 


cials as the head of organized crime in Western New York." 


The article described Mr. Alberti as "a minor organized 
crime figure." 

This news article appeared prominently on the 
“Second Front Page” of the evening paper. The headline 
did not in any way imply that the article dealt with Mr. 
Alberti or his trial. During the course of the trial, 
the jury had been instructed not to discuss the trial, 
nox to pay any attention to any coverage of the case in 
the media. : 

When the trial resumed Monday, June 14, 1976, 
counsel for the defendant called the newspaper article 
to the court’s attention and requested additional voir 
dire of the jury to determine whether or not any jurors 


had read the article. After some Giscussions between the 


court and counsel for the Government anda for the defendant 


38 
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3 
° about how best to deal with this Situation, the court 


stated: 


I will ask them if they have read any 
« newspaper articles about this case or 
; about Mr. Alberti and then if the 
answer is “no” I will proceed to the 
charge but again emphasize that they 
are to make up their mind in this case 
based upon only the evidence. 
(June 14, 1976 Transcript [hereinafter 
Tr.j at 5-6). 


The court then summoned the jury to return to 
the courtroom. After some confusion and delay due to the 
absence of one of the alternate jurors, the court addres- 


sed the jury as follows: 


- » « [A]9 we have discussed from time 
to time it is most important that you 
decide the case upon what you heard in 
the court here only and not upon any 
other consideration, any rumors, any 
newspaper articles, anything like that. 
It would be most unfair, a violation of 
your oath as jurors to make your deci- 
sion in this case based upon anything 
= else than what you heard in the court 

room here. I know that you will all do 

| that to the best of your ability. 

> (Tr. at 9). 


, No additional voir dire was conducted. After the instruc- 
tions to the jury were completed, counsel for defendant 


stated that he had no objections and no further requests. 
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Cases Of prejudicial publicity must be dealt 
with on a case-by-case basis. Marshall v. United States, 
4 360 U.S. 310 (1959). ‘The central factor for the court to 
consider is the extent of the prejudice, “since a new 
trial is required only when substantial prejudice has 
occurred." United States v. D'Andrea, 495 F.2d 1170, 


1172 (3d Cir.), cert. denied, 419 U.S. 334 (1974) (fo00t- 


note omitted). The threshold question here is whether 
there existed the possibility of substantial prejudice 
to Mr. Alberti, since it is unknown whether any juror 
actually read the article. 

In this case, the court believes that there ex- 
isted the possibility of substantial prejudice to the 
defendant. The article was prominently displayed; the 
wording of the headline would not signal a conscientious 
juror to avoid reading the article; the timing of the 
article - coming between summations and instructions - 
was most inopportune. The most flagrant statement - 
identifying Alberti as a "minor organized crime figure" ~ 
appeared early in the article. This statement presented 


' obvious prejudice to the defendant. United States v. 
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Hankish, 502 F.2d 71, 76 (4th Cir. 1974). 

The court had agreed to question the jurors, 
but then failed to do so. [t is not the Government's 
fault that this omission occurred. .The defendant's coun- 
sel should have brought it to the court's attention. None- 
theless, the court believed at the time that the additional 
voir dire should have been conducted and inadvertently 
failed to carry out its intention. Had the jury been ques- 
tioned, it is probable that curative instructions, if 
needed, could have been given. Since the potential for 
substantial prejudice existed, and it cannot be determined 
whether there was actually substantial prejudice to the 
defendant or not, the defendant should be granted a new 
trial. 

The defendant's motion in the alternative for a 
new trial is granted. The defendant's motion for acquittal 
On the grounds that the questioning before the grand jury 
was imprecise ana on the grounds that the evidence was not 
sufficient to support a conviction for perjury is denied. 
However, those portions of the indictment which the court 


ruled could not support a conviction for perjury, supra, 
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shall be stricken from the indictment. 


So ordered. 


/ 


: JOHN T. CURTIN 
bn ted States District Judge 


DATID: September 30, 1976 


i/ 


18 U.S.C. §1623(a) makes it a crime for anyone 
“under oath in any proceeding before .. . ays 4 « 
grand jury of the United States [to] knowingly make 
any false material declaration." 


There was some confusion about how the name of 
the card game is spelled. The stenographer at the 
grand jury hearing, relying on phonetics, spelled 
it “siginete." In the indictment, the Government 
spelled it “ziganette." ‘The latter is apparently 
the proper spelling. 


In a situation such as this, the court must 
carefully balance a sufficiently probing inquiry 
against the danger of overemphasizing the incident 
in the jurors’ minds. See United States v. D'Andrea, 
495 F.2d 1170, 1173 n.8 (3d Cir.), cert. denied, 
419 U.S. 834 (1974). 


CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that a copy of the foregoing Appendix 


has this day been mailed to counsel for appellee at the 


following address: 


Brian F. Toohey, Esquire 
70 Niagara Street 
Buffalo, New York 14202 


KATHERINE WINFREE, Attorney 
Appellate Section 

Criminal Division 

U.S. Department of Justice 
Washington, D.C. 20530 


